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Apparent Distinction Drawn between Cases Where Person Entitled 
Prima Facie to Custody Is Plaintiff and Where He or She Is Defendant. 

— From an examination of the Virginia cases it would seem that a dis- 
tinction has been made as to the exercise of discretionary power by 
the court in awarding the custody of infants, between cases in which 
the person entitled prima facie to the custody of the infant has lost 
or relinquished it and is before the court seeking to recover it, and 
cases in which the person entitled has the custody of the infant and 
it is sought to deprive him of it. In the first class of cases it is well 
settled that the court will exercise its discretion according to the 
facts as to what will be best calculated to promote the welfare of 
the infant in awarding its custody. In the latter class of cases, how- 
ever, it would seem that the inference from the decisions is that the 
court's discretion is limited and that the remedy, where there is 
abuse of custody, must be administered in another fojm. In Arm- 
strong v. Stone & Wife, 9 Gratt. 102, the court said: "Where a per- 
son entitled has the custody and abuses it, the power of the court 
is limited, and the remedy for the abuse must be administered in 
another form. But where he has not the custody and is seeking to 
be restored to it, the court will exercise its discretion according to 
the facts." 

And in Coffee v. Black, 82 Va. 567: "When a person entitled, but 
not having custody of infant, is claiming to recover it, the court will 
exercise its discretion according to the facts, consulting infant's 
wishes, if of years of discretion; and if not, exercising its own judg- 
ment as to what will be best calculated to promote the infant's wel- 
fare, having due regard to the legal rights of the claimant." See, 
also, Merritt v. Swimley, 82 Va. 433, 437. 

In Stringfellow v. Summerville, 95 Va-. 701 and in Meyer v. Meyer, 
100 Va. 228, the court follows closely the opinion in Coffee v. Black, 
supra. While it is true that the court does not say in positive 
terms (except maybe in Armstrong v. Stone & Wife, supra) that in 
cases where the person entitled has the custody of the infant the court 
cannot exercise its discretionary power, it would seem that such was 
the natural inference. In this case, however, the court does not 
seem to have considered this question, but to have decided the case 
solely upon the rights of the Society under the act of the Legislature 
incorporating it and defining its powers. 

James F. Minor and Minor Bronaugh. 



Silling v. Todd. 

Nov. 16, 1911. 

[73 S. E. 682.] 

1. Trusts (§ 81*) — Resulting Trusts — Payment of Consideration 
for Conveyance to Another — Husband and Wife. — Where property 
is bought and paid for by a married woman with her own means 
and for her own benefit, a conveyance to her husband creates a 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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trust in favor of the wife, which a court of equity, in a proper pro- 
ceeding, will enforce. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. §§ 115-118; 
Dec. Dig. § 81.*] 

2. Bankruptcy (§ 303*) — Action by Trustee — Fraudulent Convey- 
ance by Bankrupt — Sufficiency of Evidence. — Evidence in a pro- 
ceeding by a trustee in bankruptcy to set aside a conveyance by 
the bankrupt to hi's wife, acknowledged and delivered within a 
month of his involuntary bankruptcy, on the ground that a trans- 
fer was made with intent to hinder, delay, and defraud the bank- 
rupt's creditors, held insufficient to sustain a decree for the trustee. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

Appeal from Circuit Court, Augusta County. 

Bill by R. A. Todd, trustee of the bankrupt estate of John H. 
Silling, against Annie E. Silling. Decree for plaintiff, and de- 
fendant appeals. Decree reversed, and bill dismissed. 

Bumgardiier & Bumgardner, and Robertson & Robertson, 
for the appellant. 
/. M. Perry, for the appellee. 

Harrison, J. This record shows that by deed recorded Jan- 
uary 23, 1908, John H. Silling made a general assignment for 
the benefit of his creditors, and that four days later he was, 
upon the petition of his creditors, thrown into bankruptcy. The 
bill in this proceeding was filed in the circuit court of Augusta 
county by R. A. Todd, trustee in bankruptcy of Silling, assail- 
ing the validity of a deed from John H. Silling to his wife, 
the appellant, dated February 15, 1906, but not acknowledged 
and delivered until January 9, 1908, conveying to her a store- 
house and lot at Stokesville, in Augusta county, and asking to 
have the same set aside upon the ground that the transfer was 
made with intent to hinder, delay, and defraud the creditors of 
John H. Silling within the purview of the bankrupt act, and 
also because within the purview of that act it constituted a pref- 
erential payment of a bond of Silling to his wife, and, further, 
because the transfer was fraudulent and void under the laws of 
Virginia, and therefore void under the bankrupt act. 

The answer filed by the defendant, Annie E. Silling, denies 
every charge of fraud made in the bill against herself or her 
husband, and asserts that the utmost good faith characterized 
the conveyance to her which is assailed; that the lot upon which 
the storehouse was built at Stokesville was bought for $100 by 
her and paid for with her own means, and that the building 
thereon was erected entirely with means furnished by her for 
that purpose; that the whole was an investment made by her 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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for her own benefit ; that through a mistake of the scrivener who 
prepared the deed the property was conveyed to her husband, 
instead of herself, and that this mistake was intended to be 
corrected by the conveyance sought to be set aside; and that 
her husband never at any time had any beneficial interest in 
the property, and never claimed any. 

Both the husband and wife were introduced as witnesses to 
sustain the bona fides of the deed assailed; but their testimony 
was objected to upon the ground that, under the Virginia stat- 
ute (Code 1904, § 3346), neither husband nor wife is competent 
to testify in any proceeding by a creditor to avoid or impeach 
any conveyance, gift, or sale from one to the other on the 
ground of fraud or want of consideration. 

There is much force in the contention of the learned counsel 
for the appellant that this suit is not based upon the Virginia 
statute of fraudulent and voluntary conveyances, but is based 
upon a federal act, and that the validity of the deed in contro- 
versy is to be tested alone by the rules of federal procedure as 
fixed by federal statutes and decisions, and that the disability 
imposed upon husband and wife by the Virginia statute cannot 
by legal intendment be stretched to extend that disability to a 
proceeding under a federal statute to set aside a paper declared 
void by a federal statute. See Samuels' Case, 110 Va. 901, 
66 S. E. 222. 

This question, however, need not be decided, because the evi- 
dence in this case, other than that given by the appellant and 
her husband, shows that the transaction in question was bona 
fide and without prejudice to the rights of the appellee or the 
creditors represented by him. 

John H. Silling, the husband of appellant, was called as a 
witness by the appellee in the bankrupt proceeding, and there 
testified at length. That deposition is quoted from by the ap- 
pellee in his bill in this case, and the whole deposition is filed 
by the appellant as part of her answer to the bill. This deposi- 
tion of John H. Silling, taken in the bankruptcy proceeding, is 
conceded to be proper evidence in this case; and it, together 
with other competent evidence herein, abundantly shews that 
the appellant was amply able to buy the Stokesvilfe lot and pay 
for the building erected thereon, and that she did in fact buv 
the lot and pay for it and the improvements put thereon with 
her own means, as an investment for her own benefit, and that 
her husband never at anv time had any interest therein. The 
scrivener who prepared the deed conveying the lot to John H. 
Silling testifies that neither Mrs. Silling nor her husband ever 
saw that deed until after it was prepared, executed, and deliv- 
ered; that as soon as they saw it, and found that the lot was 
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conveyed to the husband, instead of to the wife, they both pro- 
tested, and at once insisted that it was a mistake which must be 
corrected, and that he advised them that the correction could 
be made by the husband conveying the title to Mrs. Silling, and 
that he would prepare the deed for that purpose free of charge, 
as he had made the mistake; that it was his fault that this deed 
was not made until January, 1908; that every time Mrs. Silling 
saw him, from the time the mistake was discovered until the 
transfer from the husband was made, she urged upon him the 
preparation of the deed conveying the property to her, but that 
he procrastinated without cause until January, 1908, when the 
deed from the husband was finally made and execut d. In the 
meantime, and until the deed was made, Mrs. Silling took from 
her husband, as a protection, his bond for $500, the total cost 
of the house and lot, which she surrendered as soon as she re- 
ceived the deed. The deed which had by mistake been made 
to the husband was never recorded until the deed from him to 
his wife was made, when both were recorded within a few days 
of each other. 

[1] It being satisfactorily established that the property in 
controversy was bought and paid for by the appellant with her 
own means and for her own benefit, and that her husband did 
not have and was never intended to have any interest therein, 
it fellows that, when the deed was made conveying the property 
to John H. Silling, a trust was thereby created by operation of 
law in favor of Mrs. Silling, the party paying the purchase 
money, and, when Silling subsequently transferred to his wife 
the legal title held by him for her benefit, he did no more than 
a court of equity in a proper proceeding would have compelled 
him to do. That under such circumstances a trust resulted in 
favor of Mrs. Silling, the party paying the purchase money, is 
a familiar doctrine. Cox v. Cox, 95 Va. 173, 27 S. E. 834. 

[2] In the case at bar, the charges of fraud are wholly un- 
sustained, and the good faith of the transaction assailed is 
fully established. The decree complained of must therefore be 
reversed, and this court will enter such decree as the circuit court 
ought to have entered,, dismissing the bill filed by the appellee, 
with costs. 

Reversed. 



